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IN THE HIGH COURT OF TUDICATURE AT BOMBAY
CIV IL APP E LLAT E J U RI S D I CT IO N

WRIT PETITIONNO.II3gO OF 2017

ALONGWITH

INTERIM APPLICAflON NO.B,B OF 2021

Motiwala Homeopathic Medical College &
Hospital and F.G. Motiwala P.G. Institute
of Homeopathy & Research Centre,
Through its Dean, Dr.Faooq F. Motiwala Petitioner/Applicant

Versus

Union of India & Ors.

Mr.Mihir Desai, Senior Advocate a/w Mr.S.P. Sarnath i/by Ms.Yogita R.

Singh for the petitioner/applicant.
Mr.B.M. Chatterji, Special Counsel a/w Mr.R.V. Govilkar, Ms.Naveena
Kumai and Ms.Kavita Singh for the respondent no.1-UOI.
Ms.Surbhi Agrawal h/for Mr.Abhijit Desai for the respondent no.2.

Mr.S.B.Shetye a/w Ms.P.H. Chavan for the respondent no.3-MUHS.
Ms.Sushma S. Bhende, AGP for the respondent no.4.

R.D.DHANUKA
ABHAYAHUJA, JI.
5h october 2027

1

CORAM

DATE

P.C.:-

Mr.Desai, learned senior counsel for the petitioner seeks

Iiberty to delete the names of the respondent nos.5 to 7 and the allegations

made against them in the petition.

(Dr. F. Ir" Nlotirva la)
Prirrtip;rl

Moti!,rala (National) Hcrnoeopathic
Medical ColleEe & Hcspital. f.Jashik

1V

Respondents

Nashik
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Leave to amend is granted. Allegations made against the

respondent nos.S to 7 stand withdrawn. Amendment to be carried out

forthwith. Re-verification is dispensed with.

Rule. Learned counsel for the respondents waive service. By

consent of parties, petition is heard finally.

By this petition filed under Article 226 of the Constitution

of India, the petitioner has impugned the order dated 19e September

2017 passed by the respondent no.1 and seeking permission to admit the

students in petitioner-College in the Undergraduate and Post Graduate

Courses in the field of Heomeopathy for the academic year 2017 -lB

and for other reliefs.

5. The petitioner-Motiwala Homeopathic Medical College &

Hospital and F.G. Motiwala P.G. Institute of Homeopathy & Research

Centre have been teaching Bachelors of Homeopathic Medicine &

Studies since 28 years and Post Graduate Course since the academic

year 2014-15. After taking inspection by the three Inspection Committee

members, the said committee submitted a report on 2nd August 2017 and

forwarded a copy thereof to the petitioner. After issuin d cause

(r r. F'. Ir. N'Iot,irvala)

.)

.)

4

P rin c ipa l
Motiviala (Na tional) Homoeopathic
Medical Cb ege & Hospilet, Nashik:: Uploaded on - 07/10/2021 ::: Downloaded on - 07./10/2021 20:53:33 ::

Nashik i



ppn 14.wp-11390.17 wl ia.858.21.doc

notice by the committee and after rendering the hearing, on 4'h September

2017, a recommendation came to be forwarded to the respondent no.1

by the committee against the petitioner. On 19n September 2017, the

respondent no.1 forwarded a communication denying permission for

admission. Being aggrieved by the said decision dated 19'h September

2017, the petitioner filed this writ petition for various reliefs.

6. Mr.Desai, learned senior counsel for the petitioner invited

our attention to the impugned order rejecting the permission applied by

the petitioner for the academic year 2017-18 and would submit that the

said order was based on an eroneous factual premise. He also invited our

attention to the interim order passed by this Court on 11d October 2017

in terms of prayer clause (e) thereby staying the operation and effect of

the impugned order dated 19d September 2Ol7 and permitting the

petitioner to admit the students in the Undergraduate and Post Graduate

Courses in the field of Heomeopathy for the academic year 2017-1-8 and

further directing the respondent no.1 to allot the students to the petitoner

-Institute. He submits that pursuant to the said interim order, the

respondent no.1 permitted the petitioner to admit the students for the

academic year 2017 -lB and to allot the number of students to the

petitioner Institute.

('"' 
"'rl,;Y,:ti 

rta ta )
tu'loliwala (Nalionat) Homceot)athrc
Medical Collese ,t Hcsprtal. ilashiL
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7 . Leamed senior counsel for the petitioner invited our

attention to the subsequent permission granted by the respondent no.1

on 10th August 2017 for the academic year 2018-19 and on 22"d May

2019 for the academic year 2019-20. He strongly placed reliance on the

judgment delivered on 17d November 2017 by a Division Bench of

Aurangabad Bench of this Court in Writ Petition No.11666 of 2016

filed by Kaka Saheb Mhaske Vs. Union of Inilia & Others. He submits

that in the similar facts at hand before the Aurangabad Bench, this

Court was pleased to quash and set aside the impugned communication

refusing to grant permission to the petitioner for the academic year

2076-17 in view of the respondent no.1 granting permission for the

subsequent years.

B. Mr.Chatterji, Ieamed Special Counsel for the respondent

no.1, on the other hand, opposed this petition on the ground that for the

academic year 2017-18, the respondent no.1, after taking inspection and

after rendering hearing to the petitioner, rejected the permission applied

by the petitioner by pointing out large number of deficiencies in the

impugned order. He submits that even this Court while granting interim

relief to the petitioner observed that the Apex Court jn catena of the cases,

starting from the judgmen

::: Uploaded on - 07/10/2021
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anil Ant. Vs. Adhivaman Eilucational & Research Institute anil Ors.,

(1994) 4 SCC 104 has clearly held that the Apex Body of the Experts in

the filed of Professional Education, will have a final word. He also

placed reliance on the judgment of the Hon'ble Supreme Court in the

case of Chin@urni Meilical College & Hospital anil Anr. Vs. Union of

Inilia & Ann, (2021) 3 SCC 374 in support of the aforesaid submission.

I We have heard the learned counsel for the parties at length

finally and have perused the exhibits annexed to tle petition including

the impugned order.

10. A perusal of the impugned order dated 19d September 2017

at Exhibit 'A' passed by the respondent no.1 would indicate that certain

alleged deficiencies were pointed out by the respondent no.1 in the said

impugned order. The petitioner had disputed the alleged deficiencies in

the writ petition. We have also perused the interim order passed by this

Court on 11d October 2017 observing that the communication dated

10d August 2017 addressed by the Central Council of Homeopathy, which

is the Apex Body in the matter of Professional Education in the filed of

homeopathy shows that it has recommended allowing admissions for the

academic year 2017-18 subj s fulfilling t[: discrepancies,'iw
V \ t'"' F'rf,,,,ll:1i*''r'r

I Motiwala(Natiorra,)J.,r4ucoralhic
Medical Co cqc & H.:,0 J: r.3sh.k
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reflected in the report of inspection before allowing admissions for the

year 2018-19. After considering the submission of both the parties, this

Court granted ad-interim relief in terms of prayer clause (e). It is not in

dispute that the said ad-interim order granted by this Court has not been

impugned by the respondent no.1.

11. Mr.Chatterji, leamed Special Counsel for the respondent

no.1 strongly placed reliance on the National Commission For

Homeopathy Act, 2020 (for short "the said Act, 2020") and would

submit that in view of enactment of the said Act, the file of the petitioner

would now be considered by the National Homeopathy Commission

constituted under the said Act, 2020 and not the Ministry of Ayush. He

tendered a copy of the communication sent by e-mail dated 27'h

September 2021 from Naveena Kumai, learned counsel for the Union of

India to the leamed special counsel for the respondent no.1.

12. We have perused the order dated 10d August 2017 passed

by the Ministry of Ayrrsh granting permission to the petitioner for

continuing admissions for the academic year 2018-19 in BHMS course

with intake capacity of 100 seats and PG Course in S subjects subiect

to condition that the existing college shall fulfill the re ents

6

(Dr. F. F. Motiwala)
Prinrirr:rl

Motiy/ala /liai!.). --,,' -,,1,:rti:i
lr,ledtr :r i- rrr,
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mentioned in the said order dated 10d August 2018 which shall be

verified for granting permission for the academic year 2019-20. He also

invited our attention to the permission granted by the respondent no.1 on

22^d May 2019 subject to various conditions.

13. Leamed special counsel for the respondent no.1 did not

dispute that the respondent no.1 itself had granted permission in favour

of the petitioner for the academic year 2018-19 and for the next

academic year 2019-20 and had permitted the petitioner to admit the

students with intake capaciry of 100 seats in both these academic years.

It is not the case of the respondent no.1 that the conditions set out in the

order dated 10d August 2018 granting permission for the academic year

2018-19, had not been complied with the conditions set out on 22'd May

2019 granting permission for admitting the students for the academic

year 2019-20. It is not the case of the respondent no.1 that after granting

permission on 22"d May 2019 for the academic year 2Ol9-20, the

petitioner has not complied with the conditions set out in the said

permission dated 22'd May 2019.

t4. Learned special counsel for the respondent no.1 vehemently

urged that permission was ri year 2017-L8

F. Motiwala)

7

Princilal
Motiwala (National) Hcmceo|.i:.. I
Medica Lu :.c, . r .. r ;.r . .
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in view of the large number of deficiencies pointed out in the impugned

order. He submits that the interim order passed by this Court on 11d

October 20L7 was not final and thus unless the petitioner would have

removed the deficiencies pointed out in the impugned order 10d August

2017, subsequent permission granted by the respondent no.1 for the

academic year 2018-19 and 2019-20 would be oI no significance.

15. There is no dispute that the respondent no.1 itself has

granted permission for the subsequent two years. It is thus clear that

whatever deficiencies alleged in the impugned order dated 10'h August

2017 were waived by the respondent no.1 before granting subsequent

pennrsston.

16. Division Bench of this Court in the case of Kaka Saheb

Mhaske Vs. Union of Inilia & Others (supra) has considered the similar

facts where the Central Government had rejected the permission for the

academic year 2016-17 however, subsequently granted permission for

admitting the students for the academic year 2017-lB. This Court

accordingly held that the petitioner had admitted the students pursuant to

the interim order passed by this court. considering that all deficiencies

have been removed and in fact even for the n

:: Uploade.! on - 07/10/2021
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pe[itioner has been granted permission, it would be appropriate for the

respondent no.1 to grant permission to the petitioner for academic year

20t6-17 also. In our view, the said judgment rendered by this Court in

the case ol Kaka Saheb Mhaske Vs. Union of India & Others (supra)

squarely applies to the facts of this case.

18. In so far as the submission of the learned special counsel for

the respondent no.1 that in vi d Act, 2020

M oti rvala )
nciirnl

::: Llploaded on - 07/10n021

ewo the ena

17. If according to the respondent no.1, there were deficiencies

for the academic year 2Ol7 -lB, the respondent no.1 would not have

granted permission for the next two academic years on different

conditions. The subsequent orders would clearly indicate that in those

two orders, it was not the condition prescribed by the respondent no.1

that the conditions or deficiencies pointed out in the impugned order

dated 10d August 2017 also will have to be complied with by the

petitioner for the academic years 2018-19 and 2019-2020. In our view, in

view of the respondent no.1 having granted permission for the subsequent

years thereby waiving deficiencies for the academic year 2017-18, the

respondent no.1 cannot oppose this petition challenging the order for

academic year.

Nashik
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the Ministry of Ayush is substituted by the Central Council of

Homeopathy and thus unless the said Central Council is impleaded as a

party, no relief can be granted by this Court is concerned, in our view,

since this Court is of the view that the impugned order passed by the

respondent no.1 has become redundant in view of the subsequent

permission granted by the respondent nos.1 and 2 and condoning the

alleged deficiencies pointed out in the impugned communication dated

10d August 2017, impleadment of National Homeopathy Commission at

this stage is unwarranted. Be that as it may, since this Court is not

proposing to remand the matter to the said Central Council of

Homeopathy, this Court does not require the presence of the said Council

in this petition. The objection raised by the leamed special counsel for

the respondent no.1 is accordingly rejected.

19. In so far as the submission of the leamed special counsel that

the respondent no.1 being a Body of the Experts will have a final word is

concerned, there is no dispute about this proposition of law. The said

judgment however, does not indicate that the decision of the Body of

Experts cannot be impugned under Article 226 of the Constitution of

lndia in any circumstances.

( l) r. F'. Ir. Moti rvala,l
t,r i I r,.r p.r I

i,tro,.,,tt , t,.., r- .i _. ,.,a
lil.:. | |
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ln

D, DHANUKA, J.

(Dr. F'. lt. oti u,a la )
Prin.cipal

Illotiwala (National) lJcrnoeopathic
Medical Coilece & llcspiirl. Nashik

In so far as the judgment of the Hon'ble Supreme Court

case of Chinpurni Medical College & Hospital anil Ann Vs. Union of

Inilia & Anr. (supra) relied upon by the learned special counsel for the

respondent no.1 is concerned, we have perused the facts before the

Hon'ble Supreme Court in the said judgment. A perusal of the said

judgment clearly indicates that the said judgment would not apply to the

facts of this case even remotedly. Reliance placed on the said judgment is

totally misplaced.

27. In view of the petitioner having withdrawn the allegations

made against the respondent nos.s to 7 in the petition, it is not necessary

for us to go into those allegations.

22. We accordingly pass the following order :-

(i) Rule is made absolute in terms of prayer clarises (a) and (b).

(iD Writ petition is allowed in aforesaid terms.

(iii) In view of disposal of the writ petition, interim application does not

survive and is accordingly disposed of.

(iv) There shall be no order as to costs.

(v) Parties to act on the authenticated copy of this order.

ABHAYAHUJA,
patfilc

nik ,5

Y
- ll^l^,dArl hh - n'r/tn/rnat
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IN l'I{E H:IGH COURT OF JUDIC,{TUXX A]' BOMBAY
C{VIL APPEI,IATT JURISDICTION

UTRIT PETITION NO. 11390 Or 2017

Moriwala l{orneoparhie Medical
Coil*ge artd lft:spiral and IG.
Mt"lriwala liG. lnstirute of l-l_irrreopathir
& Research Ccntr-t

Y/s

Union of India ;,md

\tr. klihir

the

0thi:is {., .,,.

:rliv ;\,{r: A.vr}l i r:r

Petitir:ner.

ilo*rlcnts.

lr Slrlisrt i,/b Mr:nkri. Ar.ivcrate
ftrr il il i]1.

&.(;AvAt &

a/w lr,lr: .{)u-<lrt;li;: Kumar,
oi hicii il.

x. sHi$,i$E,
:i.r:

.Lr",

gC.

ll l.eave to amend.

2) Issue notice to the Respo*crenrs, rerurnahrr, rilr eg/ru20t7.
Mr Chatterji, learned Senior Counsel for Responrknl Nr-r.l * Union
of tr,dia, wlrivcs seruice *f nr.rtice. He seek.s tinie l. rrie an affriclavit.

3l Mr. Desai, learned Senior Coun.sel appearin3.. rrn i:ehalf of the
Petitioner, presses for grant of acl-intedm plorectiorr or, rhe grouncl

tlrat lasr dare fr:r aclmissions is 31., Ocro 2017

copy

(Dr. I.. Motiu,ala )I,rilc j.pa l
I Nashik 'L1,2;c,"Disclaimiittfi grtge'ixflti enri

Motiwala (National) HcflrDe

,;0lrls-CC
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4] Perr.rsal of the communieation dared 10/08,120.12 addressed by

the Central Cnuacil oi Homoeopatitir, rvhich is the A;re:l Itody in the

matter r)f Professir:nir! Iiiiri.:adi:t-r rl, rire iielr! r.:f hr:nr eo;:lt ii*,. shorvs

lhat it iras recommeiti]e{! ;:iiowirt:: ird:trirsions tbr rire Ar:arlcnric Year

2017-18 subject ro the CL'lleges fuii)lling the discrt,irirnr:ies ref'lected

in the repom of inspection before allowing ldmissions hrr rhe Year

:01$-19. It could lhus be clear tltar perirlrl granterl bv llespondenr

Ijl-3 irscll'rn;riLtld r jrpl,; ti, thr nr.1tr jssir-r;ri frl ,'.i r.rll.:,;l:iil Ye;tr

:018-19. fir tt,illt' fir*,u.pg:,. i-'t,ril: i;r

f ix, {-llt r siii rri ir itr; i

,.;1|,.:na frf

Iir.nch in

L:i/li ;.:aili;;ri ,',, '.1r.!falfCh

ir r,ir r.,, i'l t r iri, Apex

jittigtiir.,rrt r:i

lessirlnal L,diir.:;rtiou. i.,'i l ! havr

5l ln tlre j.'tt';il'll be seeri t)r:rt. tlrough,

ilespoldent No.2 hill in ii ,tl :, :,, , .,i ( ils('

oi tite Petitioner foi aiirnissiotts, rI rs i{t.spr.rriclenl .n{ }. j . il iro lras

rejected the same.

6l in that view of ahe matter, there shall be ad-inteiini relief in

Ir,rnrs r)f llrayer el;luse {c t.

{SANDEEp K. S}IINlJti,.i,) rRuk crrpy tB.R. cAvAl,.r.,}'w
\ -/ - j

{a-.
(Dr. F. It.

Prin
Motiwala)
ciirlI
.'1, r , :,,T,:,-,ijathic

r i199514 SeC 104

Hi';hi. -:-,,r .',,;; Motiwala (

iai. x!ishik

Nashik
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Motiwala Homeopathic Medjcal
College and Hospital and EG.
Motiwala PG. Insdrute of Homeopathy
& Research Centre

v,zs

912-wp-11390.17

.. ... Petitioner.

of JnrJi;r.

arw Mr i)u,sh!.:i r i. Kumar,

Itr.6AVl\i &

IN THE HIGH COURT OF JUDICATURf, AT BOMBAY
CIVTL APPELT-TTS JURISDICTION

\,VRIT PETITION NO. 11390 OF 2017

...,. 1: : .:.
Mr: l4iirir Desai; Ser:ior rtclvrxare i],r'ou ir1,.. Asaluilah Shaikh ilb Mr.
Y.l(. 9111911, A,lrr,r';rtc tr,; 1r;q. [.ti,ri1i,,s1r-1

i'\Li\1)citl3
Ciratt:e$

for: the Res

f:./

PC"

1.1 Learre to amend. '

2J Issue notice to rhe Respondents, rerurnable on Og/11,/2077.

Mr. Chatte$i, learned Senior Counsel for Respondenr No.1 - Union

of India, waives service of notice. He seeks dme to file an affidavit.

3l Mr. Desai, learned Senior Counsel appearing on behalf of the

Petitioner, presses for grant of ad-interim prorecrion on rhe ground

that last date for admissions is 51* October. 2O17.

"Discla imbl(5$tr$e'l(ftIient
Lle

t{gutc6gf"" :::cMts.cc

It. Motiwala)
Principal

lirloliwaia (ir a ilr;^ :r, 'r.r.re,r0athic
Medical Cill a'i.'r ': '::.:,. .rl llashik

lrlashik
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$l In rhe present,

Respoxdent Nr:.2 has. i

1 (]995) 4 SCC 104

"Disctainitlfeeifr&$e,iffiie

recomntenderl t.he case
of the Petitioner for admissions, it is Respondenr No.l, who has
rejected the same.

6l In that view of the m;rtte4 rhere shall be arl-interim relief in
rcrnrs of praycr clause (e.).

(SANDEEP K. SHINDE, J.)TRUE COPY
tr)

be seen th*t, rhough,

{8.R. cAVAr, J.)

nlz
iftgyu6w,*

11

;,. ':

flr:nt , j

lZ,.'"1*'t)
';,,,.. Cf{rar
;1 ..ii,lsl,ale SideI i0e

WRryregrt :::CM,-CC
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(llr. F. l;. Motirvala)
Principal

l.lotiwala (Nationat) Homoeopathic
l\oedical C0llege & Hcspilal. Nashik
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4l Perusal of the comm*,icariorr darecl 10,z0gr2ar, ;X., ;
the Central Counr:il tif Llornoeopathy, which is rhr Apex Bodv in the
matter of Professional Education in the field of homeopathy, shows
that it has recommended allowing admissions for the Acarlenric year

2077-78 subject to the Colleges fulfilling the discrepancies reflecred
in the report of inspection before allowing admrssions fbr the year

2078-79. it could rhus br: cle;ir rhar perio<1 grarrr:d by Respoaclent
Nc.2 itscll' r..,.o,kl al4rlv to the ;irjtnissirns l.ir Ar:arlemic year

2(,,|8-i{). fli;rr petrrid is ,.e! 1q.1 11,,1,,.,. l lrr Ai:tr r,r,;rrt iir ,;tr...na of
casei^: srarlirr{' frorl rhr ,iutlgrrrer-:t ui thc cu:r:,tit LrrionaJ ltt:.nch il
5lcrft, cl Tl,\ ,rrri sl*,titr,i :r.s. Adi; ry.r_l, rr.rri {:ili.i(.{),t,ti{i! S. ,t,,.senrc/r

/,illrtiiti. .u:,1 Ull,cr..rr, has q.oosislently tlrkrr.: ;r ri.,,r. rhar rhc Apex
,' ::lt.,li:i -i:-.:j:; r. :,|, .

Uod\' ,), tirc lirplr.ts in the fietd of prlfcssrr,rr;rl F.c.,..:r1ion, rrrll hirvr,

Nashik


